OFFLCE OF it ATTORNTY GENERA STATE OF TrEx s
Jou~n Cornvyx

May 4, 2000

Mr. Miles Bradshaw

Assistant General Counsel

Houston Independent School District
3830 Richmond Avenue

Houston, Texas 77027-5838

OR2000-1737

Dear Mr. Bradshaw:

You ask whether certain information is subject to required public disclosure under chapter
552 of the Government Code. Your request was assigned ID # 134765.

The Houston Independent School District (the “district”) received a request for records
relating to an employee’s eligibility for “assault leave” subsequent to August 13, 1999. You
claim that the requested information is excepted from disclosure under sections 552.103 and
552.107 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Section 552.103(a) excepts from disclosure information relating to litigation to which a
governmental body is or may be a party. The primary purpose of the litigation exception is
to enable governmental bodies to protect their position in litigation by requiring parties
seeking relevant information to obtain i, if at all, through "discovery" processes; and that
purpose may survive a previous disclosure to be applicable in prospective litigation
involving the same information. Cornyn v. City of Garland, 994 S.W.2d 258, 265 (Tex.
App. -- Austin 1999, no pet.) (citing Tex. Att'y Gen. Open Records Decision No. 454 (1986)
(governmental body may retain legitimate reasons for insisting that prospective plaintiff
obtain information through “discovery,” notwithstanding governmental body's previous
disclosure of information to prospective co-defendant). The governmental body has the
burden of providing relevant facts and documents to show that section 552.103(a) is
applicable in a particular situation. To show that section 552.103 is applicable, the
governmental body must demonstrate that litigation is pending or reasonably anticipated at
the time of the request, and that the information at issue is related to that litigation.
University of Tex. Law Sch, v. Texas Legal Found., 958 S.W.2d 479, 48] (Tex. App.--Austin
1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.--Houston [ Ist
Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). Section 552.103
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requires concrete evidence that litigation may ensue. To demonstrate that litigation is
reasonably anticipated, the city must furnish evidence that litigation is realistically
contemplated and is more than mere conjecture. Open Records Decision No. 518
at 5 (1989). Whether litigation is reasonably anticipated must be determined on a
case-by-case basis. Open Records Decision No. 452 at 4 (1986).

Concrete evidence to support a claim that litigation is reasonably anticipated may include,
for example, the governmental body’s receipt of a letter containing a specific threat to sue
the governmental body from an attorney for -a potential opposing party.' Open Records
Decision No. 555 (1990); see Open Records Decision No. 518 at 5 (1989) (litigation must
be “realistically contemplated”). On the other hand, this office has determined that if an
individual publicly threatens to bring suit against a governmental body, but does not
actually take objective steps toward filing suit, litigation is not reasonably anticipated.
See Open Records Decision No. 331 (1982). The fact that a potential opposing party has
hired an attorney who makes a request for information does not establish that litigation is
reasonably anticipated. Open Records Decision No. 361 at 2 (1983).

You submit that the employee has retained counsel in this matter, that the request for
information was made by the employee’s counsel, and that the employee has made several
recent threats of litigation in association with the subject matter of the requested information.
After reviewing your arguments and the totality of the circumstances, we conclude that the
district reasonably anticipates litigation and that the information submitted is related to the
anticipated litigation.  Thus, you may withhold the requested information under
section 552.103.

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing party in the anticipated litigation
is not excepted from disclosure under section 552 103(a), and it must be disclosed. We also
note that the applicability of section 552.103(a) ends once the litigation has concluded.
Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 {1982).

Because we have resolved this request under section 552.103, we need not consider your
alternative arguments. This ruling triggers important deadlines regarding the rights and
responstbilities of the governmental body and of the requestor. For example, governmental
bodies are prohibited from asking the attorney general to reconsider this ruling. Gov’t Code

'In addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see
Open Records Decision No. 346 {1982); and threatened to sue on several occasions and hired an attorney, see
Open Records Decision No, 288 (1981).
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§ 552.301(D. If the governmental body wants to challenge this ruling, the governmental
body must appeal by filing suit in Travis County within 30 calendar days. Id. § 552.324(b).
In order to get the full benefit of such an appeal, the governmental body must file suit within
10 calendar days. Id. § 552.353(b)(3), (). If the governmental body does not appeal this
ruling and the governmental body does not comply with it, then both the requestor and the
attorney general have the right to file suit against the governmental body to enforce this
ruling. /d. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
nformation, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. Ifthe governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.
The requestor may also file a complaint with the district or county attorney. fd.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Public Safery v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.--Austin 1992, no writ).

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

by Uil

Kay H. Hastings

Assistant Attorney General
Open Records Division
KHH/CHS/ljp

Ref: ID# 134765

Encl. Submitted documents
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cC:

Mr. Paul Tapp

Association of Texas Professional Educators
305 East Huntland Drive, Suite 300

Austin, Texas 78752-3792

(w/o enclosures)



